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PROCEEDI NGS:

THE HEARI NG OFFI CER: Good afternoon. It’'s 3:04
p.m Muntain Standard Ti ne, Decenber 27th, 2007. W are
| ocated at the Cty Hall Community Buil ding in Gordon
Nebraska. M nane is Ron Theis, |I'’mone of the |egal
counsel for the Departnent of Natural Resources and ||
be the Hearing Oficer for this hearing.

Wth nme today are Ann Bl eed, Director of the
Departnent of Natural Resources; Jesse Bradley, Integrated
Wat er Managenent Anal yst; and Kelly Horsley is the court
reporter who will be making a verbatimrecord of this
heari ng.

| f you have not done so already, please turn off
your cell phone ringers for the duration of this hearing.
And if you have difficulty hearing ne or any of the -- any
person who is speaking in this hearing, please |let us
know. There is no PA system and we want you to be able to
hear what’'s goi ng on.

The purpose of this hearing is to take testinony
on the Departnent’s previously released Prelimnary
Determ nation that the Lower N obrara River Basin is Fully
Appropriated. After the hearing today, the other hearings

on this prelimnary determ nation and an exam nati on of
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testinmony and all relevant evidence, the Department will
make a determ nati on whether the portion of the N obrara
Ri ver Basin, including the surface water shed of the

Ni obrara River and its tributaries fromthe Mrage Flats
Di version Damto the Spencer Hydropower Dan and the
groundwat er aqui fers considered to be hydrol ogically
connected to that portion of the N obrara River and their
tributary is fully appropriated. The authorities for
these hearings and the decisions are enunerated in Neb.

Rev. Stat. 46-748.

This is a public hearing, not an evidentiary
hearing. Those testifying will not be required to be
sworn in. If you haven’t signed the sign-in sheet for
this hearing, recording your presence, | request that you
do so. Who hasn’'t signed it? Please raise your hand.
Pass it around to these people.

We have a separate sign-in sheet identifying
t hose persons wishing to testify, and it’s located on this
tabl e over here by the m crophone. You don’t have to sign
it in advance. |If you want to speak, we will ask that you
step forward to this chair, and these other chairs wll be
the on-deck area. You can sign it just inmediately before

you speak. As noted in the notice of the hearing,
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testinmony may be either oral or witten. Those providing
oral testinmony will be allowed to speak for a limted
amount of tinme. | will give a warning signal -- this

the warning signal -- when there is one mnute left for
testinony. That’s why | have the speakers facing ne.

Witten testinony regarding the prelimnary
determ nation of the N obrara may be submtted to the
court reporter at this hearing or may be mailed to the
Department. It will be accepted by the Departnent for
inclusion into the record if received by the cl ose of
busi ness January 3rd, 2008. |If you want to send sonet hi ng
in, please state that it’'s for this hearing in Gordon, and
that you would -- sonewhere in your copy -- that you woul d
like it included into the record.

At this point | would like to submt for the
record a copy of the notice for this hearing, entitled
Prelimnary Determ nation that the Lower N obrara River
Basin is Fully Appropriated. That will be marked as
Exhi bit 1.

(Exhibit 1 was marked and offered into the
record. See |ndex.)

|’d also like to submt the Proof of Publication

pursuant to Neb. Rev. Stat. 84-907, stating the
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publication of the Departnent of Natural Resources’ Public

Hearing Notice for this hearing occurred on three

consecutive weeks in newspapers in statewi de circul ation

and in newspapers of circulation within the basins. Those

newspapers are the Spencer Advocate, Ainsworth Star-

Journal, Valentine Mdland News, Springview Herald, Gordon

Journal, Omha Wrld-Herald, ONeill Holt County
| ndependent, and the Bassett Rock County Leader.
A bundl e of proofs of publications fromthose
newspapers will be presented into the record as Exhibit 2.
(Exhibit 2 was marked and offered into evidence.
See | ndex.)
Both these Exhibits 1 and 2 are now received in
t he record.
(Exhibits 1 and 2 were received in evidence.
See | ndex.)

|’mnoting for the record the Departnent’s

Report for 2008, The Annual Evaluation of the Availability

of Hydrol ogically Connected Water Supplies, as published

on the Departnent’s web site. This is the nmaterial on the

subj ect of this hearing which speaks for itself.
Bef ore beginning the testinony, | want to

explain how | wish to proceed. In order to provide sone
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organi zation and focus to the overall testinony that wll
be presented, | ask that each person w shing to speak
deci de whet her you are a proponent, that is, for the
prelimnary determ nation; an opponent, as agai nst the
prelimnary determ nation; or you are neutral on the
prelimnary determ nation. The order will be the
proponents wll go first, the opponents second, and
neutral testinony third. This is typical |egislative way
of doi ng.

Can | have a show of hands on the nunber of
peopl e who want to testify today? Thank you. |In order to
gi ve everyone who wi shes to testify an opportunity to do
so, I'"lIl ask then that you limt your testinony to five
m nutes. You may ask for additional tinme, if you need it.
However, if your additional testinony appears to be
repetitive, I’'ll ask you to wap up your testinony.

W will begin wwth the proponents. At this
time, I would like to invite the persons testifying in
favor of the prelimnary determination to conme forward,
take a seat over here. And |’'ve described the on-deck
area, so don’t be shy.

Are there any proponents, anyone wishing to

speak in favor?
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We’'re asking for the persons wanting to testify
in favor of the prelimnary determ nation to cone forward.

AUDI ENCE:  Coul d you turn up your m crophone?
W’ re having trouble hearing you

THE HEARI NG OFFI CER: W don’t have any
m crophones, it’'s just ny voice. Thanks for letting ne
know, 1’'Il try to project.

|f there are no proponents, we'll next go with
opponents to the prelimnary determ nation. Wuld you
pl ease step forward?

Are there any opponents? Thank you. Please
state your nane, for the record, and spell it for the
court reporter, and tell who, if anybody, you're
representing. And if you want to present a witten
exhibit, let us know and we’ ||l give you an exhibit nunber.

MR DAVIS: Okay. |I'mAl Davis, a rancher from
Hyanni s, Nebraska, representing nyself.

THE REPORTER D-a-v-i-s?

MR DAVIS: D-a-v-i-s. | will present this in
oral fashion, then I'll turnin ny witten testinony. So
|’m Al Davis, a rancher who resides in the Upper Loup NRD
A significant portion of nmy ranch lies within the area

that the Nebraska Departnment of Natural Resources
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considers to be a part of the N obrara R ver watershed.

| have cone here today because | believe that
the prelimnary boundaries of the N obrara watershed set
by the Nebraska Departnent of Natural Resources are in
error. A layman’s opinion on water and groundwater would
i ndi cate that groundwater would naturally flowin the sane
general direction as surface water, unless barriers exist
under ground which divert this flow In |arge part, nost
of the water in the Sandhills is saturated in the sand and
per meabl e sandst one whi ch underlies nmuch of the area.
Accordingly, it is inpossible for nme to understand why DNR
has ignored natural watershed barriers in making their
prelim nary geographi cal determ nation.

VWhile | amnot an expert on groundwater, it is
i npossible for me to believe that the areas that lie
between the North Fork of the Mddle Loup River and the
North Loup River could possibly have any effect on the
Ni obrara River. Portions of ny property and that of ny
nei ghbors that lie only 2.5 mles north of the Mddle
Prong of the Mddle Loup are clained as tributary to the
Ni obrara by the Nebraska Departnent of Natural Resources.
This particular area is 9 mles south and a few m|les

west of the North Loup River.
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Usi ng 15-m nute USGS topographi cal maps as ny
guide in studying this proposal, | find a nunber of |arge
val | eys which obviously drain into the Loup River system
but are clained as Niobrara tributaries by the DNR | am
nost famliar with the area north of Hyannis, so wll
address ny remarks to this particular area. Survey Valley
lies approximately 25 mles north of Hyannis, NE. Survey
Valley is over 25 mles |long and was given its nane
because a rail line was plotted through the area and was
surveyed for that purpose. Variations exist between the
areas north and south of Survey Valley, including soi
types, vegetation and topography. Survey Valley is
characterized by high hills on both north and south sides
of the valley itself, and drainage fromthe valley itself
flows into the North Loup River. | cannot believe that
any property which lies to the south of Survey Vall ey
could have an effect on the N obrara River.

There are ot her aspects of the designated area
whi ch do not nmake sense to ne. M neighbor, Gary Hoyt,
lives in Section 18, Township 28 north, Range 37 west.

Hi s ranch headquarters are in the fully appropriated area,
but a study of the 15 m nute maps shows that all water

draining fromwest of his ranch flows east into the Loup
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Ri ver system In fact, the boundary between the two areas
whi ch DNR established is only one-half mle east of his
ranch, yet live water runs through that area nost of the
sunmer. DNR also clains the sane fully appropriated
status in areas where the North Loup River is actually
fl ow ng, specifically on nmy neighbor Eric Storer’s ranch.
Waters south of the North Loup River cannot have an effect
on the Niobrara. Further east, DNR has nmade the sane
determ nati on on Goose Creek, another Loup River
tributary.

Overall, I amskeptical that DNR s determ nation
on the Niobrara is actually based on science, but is being
i nfluenced by environnental forces who do not understand
the science of the Sandhills, but have a bias agai nst
devel opnent of any kind. Streamflows fromthe Sandhills
have consistently been the nost constant in the nation.

Ei ght years of severe drought have not produced a
significant drop in water levels in the area s rivers.

DNR s decision will strictly limt the property
rights of individuals who reside in the fully appropriated
area. It is extrenely inportant that thorough and
exhaustive efforts be nade to be sure that this step is

necessary. Restrictions on water usage will affect
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10
property values. The spillover fromthe reduction in
property values is higher taxes and | ower net incones for
ranching famlies and struggling rural comrunities.

| woul d ask that DNR give thoughtfu
consideration to the ramfications of this decision before
nmovi ng ahead with it. Comrunication with | andowners,
resource districts, and governnental bodi es has been poor
to non-existent.

As a final coment, | would ask, again, that DNR
do actual field studies on the portions of the Upper Loup
NRD whi ch they feel inpact the Niobrara river system
Working with the | andowners who have intimate know edge of
their land and the land in their areas will go a | ong way
i n devel oping trust and understandi ng between the parties
affected. | do not wwsh to forfeit ny property rights to
DNR wi t hout a conplete and thorough study of the area.
Thank you.

THE HEARI NG OFFI CER:  Thank you, Al.

That will be marked as Exhibit 3, and Exhibit 3
is entered into the record.

(Exhibit 3 was marked and received in evidence.
See | ndex.)

Next opponent, please? |If we have persons




10

11

12

13

14

15

16

17

18

19

20

21

22

23

11
wanting to testify after this gentlenman, would you pl ease
conme up and take the on-deck chair? Thank you.

MR. ADAMBON. Jerry Adanson, J-e-r-r-y A-d-a-n-
S-0-n. |Is this thing working?

THE REPORTER: No, it goes into ny --

MR. ADAMSON. Ch, that goes into your --

THE REPORTER: Right. It doesn’'t anplify.

VR. ADAMSBON:.  Ckay.

THE REPORTER: But we still need it in front of
you so that | can get you on the record. Thank you.

MR. ADAMBON: |'m Jerry Adanson, Cherry County
Commi ssioner. | would like to preface ny remarks today by
saying I'mnot terribly concerned about being politically
correct, or stepping on sonebody’ s toes. |In other words,
if the shoe fits, wear it.

The first thing for everybody in attendance at
our neeting this afternoon to realize is that is that nost
hearings like this are generally formality, something to
make everybody feel good, and go hone believing we
actually had vital input on the issue at hand, water.

When in reality, the decisions have al ready been nade.
It’'s sad, but true. | hope this hearing will be an

exception to the rule.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

12

My county, Cherry, consists of nearly 4,000, 000
acres, of which only three percent are now under
irrigation. And possibly, just possibly, in time we mght
figure out a way to irrigate another three percent.
Bottomline, in tine, we could have six percent of our
county under irrigation

Then al ong conmes the Nebraska Departnent of
Nat ural Resources with limted facts to base any deci sion
on, and they start using the phrase “fully appropriated”.
Not hi ng could be farther fromthe real truth. This fully
appropriated status we’'re debating today has to rank as
one of the nost reckless, irresponsible decisions ever
handed down by any State agency.

For the last ten years, the hot button topic in
Nebr aska, especially rural Nebraska, fromthe governor
down, has been rural econom c developnent. MIlions of
dol I ars have been spent, grants have been witten, and
lots of |lip service has been given to keeping rural
Nebraska alive and viable. | don’t believe the answer to
enhanci ng rural econom c devel opnent in Nebraska is to cap
wat er usage. How anti-producti ve.

| heard some of our water experts trying to

conpare the Niobrara River Basin to the Republican River
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Basin. One is basically runoff fromthe nmountains, and
the other, the Niobrara River Basin, is nostly spring-fed.
How do you make a conpari son there?

| " ve heard other water experts use the silted-
in, outdated, Spencer-Naper Hydroelectric Plant as an
excuse for this fully appropriation status we’'re now under
prelimnarily. W heard it again today. Do you know that
two, two, of today’ s nodern wi nd turbines can generate
approximately the same anount of electricity as the
Spencer - Naper hydroelectric plant? Now what’'s the trade-
off there, you know? Maybe the State needs to buy the

hydroel ectric plant so we can go ahead and go ahead with

our rural econom c devel opnment plan. It wouldn't be a bad
trade-off. | don’t know what kind of a price they have on
it, but "'msure it’s not -- couldn’t coincide with the
mllions of dollars that we’'re spending on rural econonc

devel opnment in this state.

The real reason for the fully appropriated
designation that we are debating is they, the Nebraska
Departnent of Natural Resources, want control of our
wat er, both ground and surface. And I'l|l repeat, they
want control, as Al has nentioned a little bit ago. They

went out of our NRD district to the tune of about 400, 000
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acres on the south, where those waters go to the North
Loup or the Calamus. And we heard at Valentine that the
only reason that -- excuse they would give us is that,
wel |, sonetines the ground water and surface water go
different directions. Sone conputer nodel tells us that.
It’s not that at all. 1It’s control of the headwaters of
two nore rivers.

The time has conme to start using conmopn sense
and col |l ect nore sound and unbi ased data before deci sions
are made like the fully appropriated status that brings us
all together today.

Better yet, naybe we should pay attention to
data that is already at our disposal. |'mholding a copy
of the Cooperative Hydrol ogy Study, comonly referred to
as COHYST. | guess “CO is for cooperative, “HY” is for
hydrol ogy, and “ST” is for study. The COHYST study. The
final draft of this docunent is dated Septenber 21° of
"04. The funding was provi ded by the Nebraska
Envi ronmental Trust. Have you heard a word about the
COHYST study today? | haven’t. There's sone pretty good
stuff in here, and it was, | assune, a |lot of research.
But it’s |like sonme other things |I’ve been associated wth;

the results didn't conme out to suit the Nebraska
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Departnent of Natural Resources, so we don’t hear much
about this study.

|’ m al so holding a copy of an article fromthe
Journal - Star dated Cctober 31° of '07, witten by two NRD
general managers. Their names are Kent MIler, who is the
manager of Twin Valley NRD, and Ron Bi shop, general
manager of the Central Valley NRD. [|'d |ike to quote a
little bit fromthe article --

THE HEARI NG OFFI CER:  Jerry?

MR. ADAMSON:  Yeah?

THE HEARI NG OFFI CER:  Your tine is up. Wuld
you like to contine?

MR. ADAMSON. | would, sir, if possible.

THE HEARI NG OFFI CER:  Could you wap it up,
t hen?

MR, ADAMSON: I’Ill hurry as fast as | can.

THE HEARI NG OFFI CER:  Thanks.

MR. ADAMSON: “Qur goal as Nebraska’s Nati onal
Resource Districts is to protect our groundwater. The
COHYST has provided the best information to date regarding
the effect of groundwater on surface water. The COHYST
study prepared the study to provide a basis for

responsi bl e deci si ons on using our water resources.
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Ignoring the information in the COHYST study because it
doesn’t confirmw th the Central Nebraska Public Power and
Irrigation District strategy of blam ng groundwater users
tells us that sonme people are ignoring the best data
avail able. The fact is that surface water shortages
t hroughout the state have been primarily caused by
drought. Protecting our water resources is a critical
issue for all Nebraskans. Qur policy makers nust make the
best decisions based on facts and not fal sehoods and
accusations. G oundwater use has been a conveni ent
scapegoat on which to blanme our water problens. However,
the facts clearly show the recent drought that nmade man-
made water diversions fromthe river play a nmuch | arger
part than has been clained.”

So | guess that’'s basically what | had to say.
|’ ve got sone other stuff here that can wait. | wll turn
this witten in to you folks. And sonething is truly
wong with this picture. Thank you.

THE HEARI NG OFFI CER:  Thank you, Jerry. Your
material will be Exhibit 4 entered into the record.

Jerry, are you going to give her sonething?

MR. ADAMBON:.  Yeah, | wll.

(Exhibit 4 was marked and received in evidence.
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See | ndex.)

THE HEARI NG OFFI CER: Go ahead, pl ease.

MR. STORER MW nane is Eric Storer, E-r-i-c S
t-o-r-e-r. | ama board nenber of the North Loup NRD, and
we would like to thank you for the opportunity and tine
you have taken to hold these public hearings.

At this regular -- At its regular Decenber board
meeting on Decenber 13'", the board nmet and extensively
reviewed lands in our district which would be affected by
the DNR ruling of fully appropriation of the Niobrara. At
that neeting, the board of directors of the Upper Loup
Nat ural Resource District appointed a commttee to conpile
testinony and eval uate the prelimnary hydrol ogi cal
boundaries which the DNR set forth in its October 27'",
2007 meno.

| amthe chairman of that commttee. The
prelim nary hydrol ogi cal boundaries of the N obrara water
shed, which the DNR established, enconpasses over 415, 000
acres of land under our jurisdiction; nost of the | and
which directly affects the Loup River system The Upper
Loup NRD is currently involved with the USGS and
nei ghboring NRD's in an ELM study of the river’s basins as

a tool to evaluate the effects of the irrigation on in-
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stream fl ow.

The Board of Directors of the Upper Loup NRD
propose that if the Departnment of Natural Resources
determ nes that the Niobrara River systemis fully
appropriated, it is vital that the boundary of that area
be accurate as possible. The starting point for this
boundary cannot be arbitrarily politically sub-divisioned,
but nust be hydrol ogically-based. As of now, the boundary
bet ween the Upper Loup NRD and the M ddle N obrara NRD is
defined by a township line, versus the hydrol ogi c boundary
between the two river systens.

Constituents and board nenbers of the Upper Loup
NRD have revi ewed USGS quad maps, 3 S maps, and
hydrol ogi cal unit maps, and believe that the vast areas
| ocated in the Upper Loup NRD do not belong in the area to
be determ ned fully appropriated. This includes the head
waters of the north fork of the North Loup River, the head
waters of the Mddle Loup River, the head waters of the
Goose Creek, and the head waters of the Cal anus River.

The sources of creeks and rivers and the groundwater and
not surface water runoff make it highly unlikely that they
have any affect on the N obrara River.

W feel that to maxim ze the accuracy of the
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fully appropriated boundary map, field reconnai ssance is
needed to define the hydrol ogical unit boundary between
the Loup R ver basin and the N obrara R ver basin. Mich
of this area has been extensively ditched and nany of the
natural drainage altered, making the accuracy of nany of
t he maps suspect.

Nat ural drai nage exists in several portions of
the district. The one which stands out is near
Cot t onwood- St ever son Recreati on Area and Round Lake.
Ditching in Section 5, Township 29 North, Range 35 West,
diverted water fromgoing into the Mud Lake and sent the
wat er north and east into Betsy Creek. This area is
approxi mately 40,000 and outlined on the map which we put
on the wall that the Upper Loup NRD is providing as part
of our testinony.

The Board of Directors of the Upper Loup NRD
would like to review the boundaries as proposed, and feel
t hat changes are inperative to accurately reflect boundary
i nes between the N obrara R ver system and the Loup River
system W also feel that the current boundary lines are
a direct threat to our constituent’s property and
irrigation rights and the Upper Loup NRD s |ocal control

of the groundwater within our district. Thank you.
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THE HEARI NG OFFI CER:  Thank you, Eric. Wuld
you -- Do you have sone witten --

MR. STORER: Yes, | do.

THE HEARI NG OFFI CER:  You woul d be -- Your
material would be admtted to the record here as Exhibit
No. 5.

(Exhibit 5 was marked and received in evidence.
See | ndex.)

Next objector, please?

MS. BLEED: Wuld the person who is going to
foll ow come up and sign the sheet? It would save sone
time.

MR. SI MMONS: Robert Simons.

THE REPORTER: Spell your | ast nane.

MR. SIMVMONS: Simmons, S-i-m-m-o0-n-s.

THE REPORTER: Thank you.

MR. SIMVONS: At the present tine, the Spencer-
Naper Hydro Damis the only appropriation which is not
being met. The DNR seens intent on noving forward with a
determ nation that the Lower N obrara River Basin is fully
appropriated. This would be a tragic m stake. Such a
decl aration woul d deal a heavy blow to the future ag-based

econony of this area.
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W have seen data from gaugi ng stations that
show that the river was at its third |lowest |evel in 2007
since records have been kept. DNR woul d have people
believe that | ower flows are caused by punping irrigation
wel l's. Rather than panic and nmake faulty concl usions
which are followed by faulty decisions and di sastrous
long-termresults, DNR needs to gather nore information.

Many questions remain unanswered. Are the |ower
river flows a result of diversion, irrigation wells, or
drought? Flows fromdrainage districts can vary greatly
fromwet to dry years. M opinion is that drought in
western Nebraska is the major reason for the | ower flows.

| have not seen data that shows how nuch water
is punped fromirrigation wells. | have not seen data
t hat shows how nuch water is being diverted. The instream
fl ow study by Nebraska Gane and Par ks has not been
conpleted. At the Valentine neeting, a man showed a graph
of diversion permts applied for. The nunber of permts
applied for is nmuch different than the anmount of water
actual Iy being diverted.

| have been told by a DNR person that it is
unlawful to plug a drainage ditch and flood irrigate

wi thout a diversion permt. It seens that the rul es have
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changed wi thout the public being infornmed. Sub-irrigated
meadows have been drained or flooded as the owners saw fit
for many generations. Plugging a ditch in the spring
during high rainfall and releasing the water | ater would
result in a nore even flow of the river; a desirable
situation, in ny opinion.

M ddl e Niobrara NRD s water |evel nonitoring has
shown on average a steady or rising water level. DNR has
no explanation for rising water |levels, and has chosen to
ignore this fact. Mre data is needed to determ ne what
area is hydrologically connected to the Lower N obrara
Ri ver Basin before a final determ nation can be made.

THE HEARI NG OFFI CER:  Thank you, Robert.

Next objector, please?

Robert, your witten information is entered into
the record as Exhibit No. 6.

(Exhibit 6 was marked and received into
evi dence. See | ndex.)

M5. SCHNEIDER: My name is Carol yn Schnei der
spelled S-c-h-n-e-i-d-e-r.

THE HEARI NG OFFI CER:  Coul d you spell your first
name, pl ease, Carolyn?

M5. SCHNEIDER: C-a-r-o-l-y-n. M husband LI oyd
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and | farmand ranch in Cherry County, south of Cody,
Nebraska. W have lived there since the spring of 1963,
and Ll oyd grew up on the honme place where we |ive now. W
wish to be on the record as bei ng opposed to the
prelimnary designation that the N obrara River fron
Mrage Flats to Spencer Dam be fully appropri at ed.

We find the timng of this designation to be
very detrimental to the farm ng and ranching comunity.
We have been in a severe drought -- actually, an extrene
drought for the past several years, and | feel that the
data presented by the Departnent of Natural Resources does
not take that fact into consideration. The Mddle
Ni obrara NRD in Cherry County has data fromthe last ten
years that indicates the groundwater |evels have risen
during those years.

| attended rural school in Cherry County during
nmy grade school years. | lived on the north side of the
river, and the school was on the south side of the river.
We rode horseback to school and we forded the N obrara
every day. There were days when you better raise your
feet out of the stirrups or you were going to have wet
feet, and there was days when it wasn’t a concern. So

maybe a rain upstreamor the snow and ice nelt, or for
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what ever reason, the flowin the river fluctuated. That
is still true today. That flow is never constant.

Irrigation has been a part of our farm ng
enterprise since we began operating the famly farm M
husband’ s father had the foresight to check out this thing
called irrigation, and he drilled the first well on our
farmand ranch in 1952. It wasn’t a center pivot as we
know about today, it was hand-noved pi pe and six boys. W
now have third and fourth generations of our famlies
involved in the operation. H's decision to irrigate
enabled himto stay on the farmand raise his famly
there, and we would like to think that our children and
grandchil dren could also be a part and stay on the farm
and stay in this rural area.

In summary, we believe this designation as a
fully appropriated Niobrara Basin fromMrage Flats to
Spencer Dam woul d have a very negative inpact on the
econony of a large part of western Nebraska, which is
primarily an agricultural area. W feel this designation
is irresponsible, and woul d ask the Departnent of Natural
Resources to further study data and the testinony from
t hese hearings before making a final decision on this

designation in January of 2008. Thank you for allow ng ne
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to testify.

THE HEARI NG OFFI CER:  Thank you, Carol yn.

Next objector, please?

MR, JACOBSON. My nane is M chael Jacobson. |
am a fourth-generation farner and rancher from Gordon,
Nebr aska.

THE HEARI NG OFFI CER:  Woul d you spell your nane,
pl ease, M chael ?

MR. JACOBSON: First or last, or both? MN-i-c-h-
a-e-1 J-a-c-0-b-s-o0-n.

THE HEARI NG OFFI CER:  Thank you.

MR. JACOBSON:. And | | obbied personally against
the LB108, which was the water consunptive |law, and LB962,
whi ch was the | aw that essentially took the I ocal contro
fromthe NRD boards and put it in your hands.

| -- We knew back when you were trying to pass
the -- when they got LB108 passed that -- the conjunctive
wat er part was the part that was going to give us sonme
probl ens down the road. And so | went back and | tried to
get a handl e on, you know, sone of the history. 46-636,

Neb. Stat. says “Punping for irrigation purposes,

| egislative findings.” Wll, the legislature finds the

punmpi ng of water for irrigation purposes fromwater wells
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| ocated within 15 feet of the bank of a channel of any
natural stream nmay have a direct effect on surface flow of
such stream Now this was passed in 1963. | pulled up
the legislative history, and at that tinme they were trying
to get it passed -- they were trying to get 75 feet, and
then it was 50 feet. | think this statute takes
precedence over 47-703, which is the hydrologically
connected water and surface water nmay need to be managed
differently fromunconnected groundwater and surface water
in order to permt quality anong water users.

Now, when | was down in Lincoln, I went to your
office and | was asking -- | was trying to get sone of the
information at how you arrived at how the conjunctive
wat er | aw worked. And they gave ne nunber four here,
met hodol ogy, and the analysis of howthey do it. And
you' ve got a forrmula here that | had to go this norning to
talk to some of nmy college professors -- | have a degree
in chemstry. | spent a hell of a lot of tinme working on
this kind of math and formulas and whatnot, and it’s just
conplicated as hell. But anyway, they nmake reference to
this here conputation of rate and vol une of stream
depletion by wells. And they nmake reference to it in the

back of your own material here. And it says right here on
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the first page, “Wen field conditions approach certain
assunmed conditions, the depletion and flow of a nearby
stream caused by punping can be calculated readily by
usi ng di nension curves and tables.” It says “nearby”.
Then it goes on to clarify, “The assunptions made for this
analysis are ‘T in the fornula does not change with tine.
Thus, for a water table aquifer drawdown is considered to
be negligi ble when conpared to the saturated thickness.
The tenperature of the streamis assuned to be constant
and to be the sane as the water in the aquifer.” And this
is the inportant one, “The aquifer is isotropic,” that
means that it’s flowng in the same direction -- has to be
flowng in the sane direction. Watever is supposed to be
feeding it has got to be comng in together “at honbgenous
and sem -infident in a real extent. The streamthat forns
a boundary is straight and fully penetrates the aquifer.
Water is rel eased instantaneously from storage. The well
is opened to the full saturated thickness of the aquifer.”

So anyway, | think that you' re making
assunptions here that are just not there.

THE HEARI NG OFFI CER:  You have one m nute left,
M chael .

MR, JACOBSON. Ckay. Can | submt sonme of this
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stuff in witing that | don’t get through here?

THE HEARI NG OFFI CER.  Yes.

MR, JACOBSON:. | would like to go through sone
of the stuff here why | figure it’s not your water, it’s
ny water.

My grandfather came out here in the 1800’s and
filed a honestead. They dug the first wells by hand. The
homestead certificate was signed by Benjam n Harrison;
it’s recorded at the county courthouse. The certificate
says “An act of Congress approves secure honesteads to
actual settlers on the public domain. The |and was
clearly granted by the United States to plaintiff’s
grandfather and his heirs and assigns forever. They
i mredi ately had to have water in this sem-arid |land for
personal |ivestock survival, as well as survival of the
trees. They began to irrigate fromtheir water captured
and controll ed underground. Fromthe United States
government, plaintiff’s ancestors acquired a vested,
private property right to water captured under their |and
if needed, in addition to by prescription. Plaintiff has
unconverted, constitutional private-property right in the
underground water as a corporal hereditarynment (sic)

bel onging to the soil. As an heir, plaintiff and his
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predecessors, in the interest as honmestead entry nen of
vacant public in the United States, each continually
enj oyed and exerci se ownership over underground water
since the 1800's. W are entitled to full, free and
natural state of all waters which are naturally captured
and underneath the control beneath said ground for use in
donestic irrigation used in interstate comerce in the
production of all agricultural products produced for
interstate comerce and the private, vested property
rights in the underground water of plaintiff thereto are
prior and superior to any alleged right or claimby the
State, including any and all entities of the State, State
of Col orado --

THE HEARI NG OFFI CER: M chael, you’ ve used al
of your tinme. Could you wap it up, please?

MR. JACOBSON: How much tinme --

THE HEARI NG OFFICER: |’ m | ooking at all of that
stuff you' ve underlined there and |’ mgetting scared.

MR, JACOBSON. Well, I’ve got -- Anyway, the
bottomline here is that the Interstate -- the inpact is
going to be on the Interstate Commerce. And already,
because we have been decl ared an over-appropriated area,

according to Dr. Johnson at the University of Nebraska,
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our land val ues have went down $156 per acre. |’ve got an
affidavit here that will swear that | hel ped ny father
when he began -- | began hel ping himre-leather |ivestock
wells in 1953 --

THE HEARI NG OFFI CER: M chael, are you going to
present the witten infornmation?

MR, JACOBSON. Yeah. Anyway, during the process
of re-leathering the stock wells, you becone intimately
famliar with the depth of the water. And it’s the sane
now as it was in 1953. It’'s eleven feet down there. And
so anyway, | -- what’s happened here is that you re taking
the water away fromus, and you' re going to give it to the
cities.

LB1226 was passed, and that said that you do not
have any control over the anmobunt of water the cities take.

THE HEARI NG OFFI CER: M chael -- M chael, you’ ve
used twice your tine allotted.

MR, JACOBSON. Ckay. Anyway, it says no
i nt egrated managenent plan, rule or order shall limt the
use of groundwater by a municipality wwthin an area
determ ned by the Departnent of Natural Resources to be
fully appropriated pursuant to 46-714 or designated as

over - appropriated pursuant to 46-713.
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So anyway, you're going to take the water away
fromus and give it to the cities. That’s all | have.

THE HEARI NG OFFI CER:  Thank you for your
presentation, Mchael. Do you have a packet of papers
to --

MR. JACOBSEN: Yeah. Just let ne get it al
together and I'Il bring it back up.

THE HEARI NG OFFI CER:  Ckay. W' Il give you an
exhi bit nunber when you give it to us.

Next objector, please?

MR. RAVENSCRCFT: M nane is John Ravenscroft,
R-a-v-e-n-s-c-r-o-f-t.

THE REPORTER  John is spelled --

MR, RAVENSCROFT: J-o-h-n. | live in the center
of Cherry County. |[|’ve got several points I'd like to
bring out. | think we’re all interested in protecting our

water in the State of Nebraska here, and | just wonder if
Spencer-Naper Dam-- | don’'t believe it’s ever had it’s
full appropriation of water since they first had it in the
mont hs of July and August. And | just wonder if even if
you stopped all the users of the water and all the
irrigation, | just question if even then they woul d have

their full appropriation during the nonths of July and
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August .

The Niobrara River is -- a lot of the water,
say, from South Dakota and Cherry County cones into the
river fromsprings and water falls, and | feel the river,
instead of having a ot of the water -- instead of com ng
fromrunoff cones fromthese springs that cones out of the
Sandhi | | s.

| think it’'s essential that the DNR work with
our local NRD s, and when they get the integrated study
done, that they can nake adjustnents as needed. And I
think it’s inportant that we nmake sure our residents of
this area are able to make a living off the land for them
and their famlies.

THE HEARI NG OFFI CER:  Thank you, John.

MR. RAVENSCRCFT: You're wel cone.

THE HEARI NG OFFI CER: Do we have any ot her
objectors that want to testify, please? Anyone wanting to
testify in the neutral capacity?

Step forward, please. And if you have others,

t he on-deck chairs are open.

MR. VOGI: M nane is Lyndon Vogt. | amthe

general manager of the Upper N obrara Wite Natural

Resources District in Chadron, and I'’mtestifying on
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behal f of the Natural Resource District. And I’'d like to
make it clear before | begin that | amtestifying for
Upper Niobrara Wiite, not for the Mddle N obrara or the
Lower Niobrara NRD. | do think there's a |ot of
differences in the Niobrara River fromwest to east, and |
think you will recognize them probably in the testinonies
of the three NRD s in the basin.

The Upper Niobrara Wite Natural Resource
District is testifying in a neutral position. And ny
testinmony is probably not going to make a | ot of sense to
a lot of people in this room because they don’t |ive
within our NRD. There's a |lot of people in Cherry County
here that -- I’"mgoing to talk a little bit about our
managenent areas that | know they're unaware of. | did
give a map to the court reporter, so --

We do recogni ze the need to address declining
wat er resources in the Upper N obrara Wite. W also
recogni ze the Departnent of Natural Resources is charged
by law with maki ng an annual eval uation of each river
basin in the state to determne if there’s unappropriated
wat er avail abl e for new uses.

The Upper N obrara White has had a stay on the

i ssuance of permts for high capacity wells since March
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20'" of 2003 in our entire NRD. This is prior to the 2004
fully appropriated designation by DNR of the western two-
thirds of our district. At the request of the NRD, the
Departnent of Natural Resources placed a tenporary stay on
t he i ssuance of surface water natural flow appropriations
for irrigation in the non-fully appropriated area of the
district on July 6'" of 2007.

The only managenent changes, as a result of the
fully appropriated designation, require the District to
of fset any new uses and to place a stay on the expansion
of irrigated acres. The NRD has certified approximtely
95 percent of the ground water irrigated acres in the
district over the past twelve nonths, which is also
required within a fully appropriated designation. The
only irrigated acres yet to be quantified are the surface
water irrigated acres because of inaccuracies in what is
actually being irrigated by surface water.

Ef fective March 1% of 2007, an allocation was
i npl enmented in sub areas 4 and 6 because of groundwater
declines that triggered a Phase |1l of our district’s
Ground Water Managenent Plan. As a result, both of these
sub areas are currently managed nore restrictive than

required by the fully appropriated status.
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Sub area 2 wll likely trigger a Phase |
designation within the next year and the NRD wi ||
i npl emrent hi gher managenent standards in a | arger portion
of the area that is being considered as fully appropriated
today. Again, you can see that on the attached map that |
gave you

The fully appropriated designation will mainly
af fect new econom c growth and econom c devel opnent t hat
requires offset for additional consunptive use of our
wat er resources, and that’'s where our concerns nmainly lie.
Wth that, | am done. Thank you

THE HEARI NG OFFI CER:  Thank you, Lyndon. Your
witten material is entered into the record as Exhibit 7.

(Exhibit 7 was marked and received in evidence.
See | ndex.)

Any other neutral testifiers?

MR. SANDERS: Steve Sanders.

THE REPORTER: Spell your | ast nanme?

MR. SANDERS: S-a-n-d-e-r-s. |I’'mtestifying
neutrally because | would hate to see the N obrara punped
dry, like I read in the Oraha paper a few nonths ago a
fell ow said he m ght do; probably in jest. But at the

sane time, | would like to be able to, if | ever get
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enough nortgages paid off, maybe to put down a well. And
|’ m not sure, fromwhat |’ve heard, if that would be
possible if this deal goes through.

THE HEARI NG OFFI CER: Thank you, Steve.

Are there any other persons who wish to testify?

Is there any other witten testinony to be
presented to us prior to the close of the hearing?

The Departnent has al ready received nine pieces
of witten testinony prior to the beginning of this
hearing. They are fromthe N obrara River Qutfitters,
Mary Mercure, The Ainsworth Irrigation District, Jack
Rei man, Larry Kornock, Brian Rentschler, Nebraska Farm
Bureau, the United States Departnent of Interior Bureau of
Recl amati on, and Nebraska Public Power District.

Those testinmonies wll be entered into the
record in sequence, Exhibits 8 through 16.

(Exhibit 8 through 16 were marked and received
in evidence. See |ndex.)

It is now 3:55 Mountain Standard Tine, and the
hearing is closed. However, the record will be held open
t hrough the cl ose of business January 3'°, 2008 for receipt
of any additional witten testinony, which should be

mai l ed to the Departnent and identified as testinony for
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this hearing. Once the record is closed, the Director of
the Departnent will consider the testinony and exhibits
presented at this hearing prior to making her final
determ nati on on whether to go forward with the
prelimnary determ nation. Thank you for attending.

(Exhibits 17 through 26 were marked for
identification after the proceedings. See |Index.)

(Concluded at 3:55 p.m on Decenber 27, 2007.)
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